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WIPAWEE SUKSUMRAN : LEGAL PROBLEMS IN LAND POSSESSION RIGHTS
OF INDIGENOUS PEOPLES IN THAILAND : A CASE STUDY OF THE KAREN OF KAENG
KRACHAN.. ADVISORY COMMITTEE: PATARAMON SATALAK, PhD. 2024.

A study of legal problems in land possession of indigenous people in
Thailand: A study of the Karen of Kaeng Krachan has some objectives to demonstrate
existing international and domestic laws for recognizing the legal status of indigenous
peoples. The study focuses on the rights to access to the land of the Karen
indigenous people at Ban Jai Phaendin and Ban Bang Kloi Bon living near the Kaeng
Krachan National Park area. The study uses a qualitative research method and
collecting data based on various documentative evidences in order to present how
to protect indegenous people rights and promote their participatory rights. Based on
the rights of people to self-determination, the promotion and participation of
indegenous people in any decision-making process can legitimize the actions of the

governmental authority for policy and legal implementation.

The study result has found that indigenous people living in forest,
reserved, and restricted areas had no clear legal standing in the country to
participate in various matters. In other words, the groups of indegenous people are
not considered to be equal and have political equality. Although the essence of the
law stipulates that indigenous peoples are people who should be guaranteed legal
status and should be entitled to participation and rights on an equal basis with other
peoples, without discrimination. But in a practical way, it has been found that there
are still some limitations arising from various government policies or measures that
cause indigenous peoples are restricted to the rights to participate in decision-making
processes, including the right to the land. Importantly, They are not free from

interference. In addition, certain legal measures or governmental policies that aim to



conserve forest resources have made it impossible for indigenous people to go and
live in the areas that they have traditionally lived in since the time of their ancestors
and the boundaries of the area have not yet been demarcated for the indigenous

people, causing problems in the land rights of the indigenous people.
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%uﬁuﬁaf(lndigenous Peoples) 5uﬂwﬁﬂumjmuﬁL?iawiamigﬂmzm?m%mq
9 F491157897U V04 International Fund for Agricultural Development 2009 izqdwu
ﬁmﬁauﬂumjmuﬁLUSW‘UN(Vulnerabte People) LﬁaqmﬂsuuﬁuLﬁaamﬂmﬁam%mﬁu
ANENIU MIgniliklanienannAumryinn nsdelUSey msiaiulazgnranivegyevay
NLATEFND FenuuazImusssudenszargluialan(nterational Fund for Agricultural
Development, 2009) Tngdidwausnnnin 476 arumulu 90 Usswrlpeuszana Anduievay 6.2
yesUsznslan UszrnsvesuiudesiuAnduiesay 86 Avihauluasugiauonszuy
Aovanuwinduunlduieeiidinegetnsensudundu(United Nations, 2023) wagnildluan
vosUszrInsfisnuvestuiiuiiosinazgnnsgnuandang 4 wu nsgaindulunindy
Frvesdvisluiifuvionsnenns migﬂ%’uiﬁaaﬂmﬂﬁuLmuLLazﬁuLmué’j«ﬁuﬁlﬁaqmﬁaﬁﬁu
N15U510U 5069 9 N19v1a18TausIIN N13gniaendfUn nsgnazlind@nsuyvevu
(United Nations Development Programme, 2021) %uﬁmﬁaﬂé’%’ummnﬂsﬁmmumﬂmi
lisenSuaadunenisdleswazfausssuvownues suiludodsldunansznuain
mzmumiﬁmm%qL"f]uﬁsﬂﬂmm%wme'amiﬁﬂiaas\jﬁdﬂmawuﬁmﬁm

Indwng q MRatusldiiaaundeulmlneiinuneiealussivainaiiay
nsedu duasulbmnnaniseausunislisinu Aseouduisanuzveuiiuilon Fiusn
NAI5597 1920 BIANTUITIUTENINUTENA (International Labor Organization — ILO) &
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sywinsUssmesuiontesiuruiiudiosassurilnganiy lé’LLdauﬁ@fQW%uLNﬁﬁuLﬁaqLLaz
UL LA, 1957 UUT 107) (Indigenous and Tribal Peoples Convention,1957(No.107))
Falginnstvuanseuszeznanveanisindulalunsdhiunisidnensu wasouldinng
sonlmiTundnnilsadu ﬁaayé’zgtgwuLmﬁyutﬁamawmm A.7.1989 (aTUTl 169)
(Indigenous and Tribal Peoples Convention,1989(No.169)) (APF & UNHR, 2013) Fadoin
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aunTnan1funus ey slugiugmunuretsersuduiunisasvieuliiudsnisdaludu
audnanfunusug suiiyanannngudsliinsiatuuasdausindessulunnngures
e msfianslunsidends mssenidesasszanud anslunisunasemiemsuimsinnis
melunguviesiiuvesmuliiinazdumadenfimdesunuvesmuneluguruviosiuveny
sullUBesmsdsalunmsdamsimuaiiuiilunisyhunsemstinuneunanuasimu e
vesnu AndmaiilunisuansansiuswesUssaneulunisnusaaiugnanisideweny
LATNAUATYFND é’aﬂ:uLLazi’muﬁsimamu%qﬁmum%’maﬂ’ﬂuawé’ﬁyaﬁuuLmﬁmﬁamax
YU A.7.1989 (@UUT 169) (Indigenous and Tribal Peoples Convention,1989(No.169))
it 7(1)2 ("Indigenous and Tribal Peoples Convention,1989(No.169),") tJusu
mum‘gé’zymLLimusdeUszmﬂaﬁuﬁ 169 aqé’agmﬁﬁawmmﬁmﬁmLLazsuu
wina.a.19898u iy iflinisdunsesuiruiiuidiosuazsus Fsludiuiieadostu
Usziulunsduasesdnslumsaseunsesiinumussndvsssuiiuiiosasausnldrmun

IuLvd' 3 a0 IWQQEL {.'] v A A*L‘s'a A A 2
UVDY 147 NATNRUALKREAND LUNTITLUULINVDILALNITATOUATDI L UNAUYDIYULNIWULLDI1TD

2 Article 7

1. The peoples concerned shall have the right to decide their own priorities for the process of development as it
affects their lives, beliefs, institutions and spiritual well-being and the lands they occupy or otherwise use, and to
exercise control, to the extent possible, over their own economic, social and cultural development. In addition,
they shall participate in the formulation, implementation and evaluation of plans and programmes for national

and regional development which may affect them directly.

® Article 14

1. The rights of ownership and possession of the peoples concerned over the lands which they traditionally
occupy shall be recognized. In addition, measures shall be taken in appropriate cases to safeguard the right of the
peoples concerned to use lands not exclusively occupied by them, but to which they have traditionally had
access for their subsistence and traditional activities. Particular attention shall be paid to the situation of nomadic
peoples and shifting cultivators in this respect.

2. Governments shall take steps as necessary to identify the lands which the peoples concerned traditionally
occupy, and to guarantee effective protection of their rights of ownership and possession.

3. Adequate procedures shall be established within the national legal system to resolve land claims by the

peoples concerned.
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fudos warsguratsdesiiiunssryoruaniinuiivuiudomievusinldasounses
puUsznduazazdeaduinsnimmunguunedieutlutgminisizeniesiiau suidunis
Sutsziunsdunsesdnslunaiudivemasnisnseunsesestusiuiliowmdovuwsii
("Indigenous and Tribal Peoples Convention,1989 (No.169),") Tutlagduussmelnady
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fudlesmanifsmslasunmsduasesdnslufenisaseunsesiiaurhiuiionuifuadudie
yosruiiios

niinauudrinesdnsussusgnisemaldiiuiausuiulunisdunses
Avduyvevy uasnmssdnsulinguenshiudewazeusildsunmssonsunsisn uay
annsadadulaludsiienansenunseitousionsvessusiniiuiieslddy Fatouldfing
udnsuludoswesdnivesurnfudomarsusiifiuanndu Wl ad. 1971 AuzounTTuMS
HostumaidenufiRuaznisdunsessunguiionussidli Martinez Cobo ufmesufiay
uazldimsfinwuiefunsdenfofteussnsiudesazuusinanmsnissesufay
syduurAiierdaniaidenuiRcenaa(APF & UNHR, 2013) nmsfinuniluii¥andy
vhluludle Martinez Cobo Study® %aﬁaLﬁumamu%uﬁwﬁ@ﬁLﬁumi’msmgmﬁm%’mzw
Avsuyveruseinsemavasuiufosadolvl Ssavdseruplifiuiinnuddyuay
sarulunsuidamiseewusiriudswasvuriddunaidendloTuil 13 fueneu
W.A. 2550 advylngwriaanyssrgalaluRsusein1suseniely “Ufyaiandsesnvinan
reanssuiiuiles (United Nations Declaration on the Rights of Indigenous Peoples
) 4w

Uizmﬂlmsjlﬁi'auaaumiuﬂgjﬁgigﬂawﬂssﬁwmadwﬁw%w%ﬂmLmﬂﬁmﬁaa(umted
Nations Declaration on the Rights of Indigenous Peoples) dlotuii 13 fugeu a.a. 2007
Fudulfgariiidaenisdunsesdniresuiifiuidemazvui Ssludinvesseidiu
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NYINULTDIENT IUNAUYINAY wagmmuuimmmumlﬂwuam 26 Imﬂﬁ]m’mmﬂmﬂ B

# Study of the problem of discrimination against indigenous populations

5 éﬂﬂﬂﬁmmﬂa'wﬂizsmsma’i”lﬁ"sﬂaw%‘uuwhﬁwﬁm(United Nations Declaration on the Rights of Indigenous Peoples)
1#5unssuses MnatvenTvurisamusesnsnd luiudl 13 fusnou wa. 2550 lunisussyuaitoanifyateior Tnefifuny
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1. Indigenous peoples have the right to the lands, territories and resources which they have traditionally owned,
occupied or otherwise used or acquired.

2. Indigenous peoples have the right to own, use, develop and control the lands, territories and resources that
they possess by reason of traditional ownership or other traditional occupation or use, as well as those which
they have otherwise acquired.

3. States shall give legal recognition and protection to these lands, territories and resources. Such recognition
shall be conducted with due respect to the customs, traditions and land tenure systems of the indigenous

peoples concerned.
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1.) Uyeyranadnfaednsuywevy A.A. 1948 (Universal Declaration of Human
Rights, 1948 : UDHR)
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2.) aydyu191928n15vdanasiiandianiudevaalunnluuy a.A. 1965
(Convention on the Elimination of AWl Forms of Racial Discrimination, 1965 :
CERD)
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3) nAn1TEndneUsEmAdIfednsnaliasuasinsnianisiiies a.A. 1966

(International Covenant on Civil and Political Rights, 1966 : ICCPR)
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4.) NAN1EINATIAIWENTATULATEFNY FIAN LAZIAUTITY A.A. 1966 (International

Covenant on Economic, Social and Cultural Rights, 1966 : ICESCR)
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5.) BUAYYIIINILNITANATIINTANLANNICTAIUSTTULALNNTIINYIA A.A. 1972
( Convention Concerning the Protection of the World Cultural and Natural
Heritage, 1972)

'
o =

HueydyaninmeiFesnseysnyd anu Auases Lazduaiuusnnn1eIausT
uarssImATRUsElsdremauywemAlutiagiuuazdureivounaniavidan dassnai
Huniftuazdosguaine eying anu duasesardnaiiliusanmeimussauuwazmg
ssumAildsunstunsouwdunsanlanlutsemaresau Tnsnsdudunissunsdesd

TnguszasriiaiunisliusanlantdududselorisenisisiftinvesUszyvu Felunis

fifiumsienaldfunsatuayurieonnurismietussnintessmeania
6.) aunausenuszninUssmaatuil 169 agé’wuiuu'riﬂé"sawwhﬁutﬁaaLtazﬂjuwh
A.A.1989 ( Indigenous and Tribal Peoples Convention, 1989)
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7.) Uﬁzuuzyﬁawﬂszmﬂmafjﬁé"uaaw%%wmmﬁ’mﬁaa A.A. 2007 (United Nations
Declaration on the Rights of Indigenous Peoples, 2007)
Hunguuneavsuywesuszrinsssmaiilinisiusesdndvesusiniiuiios S
Ingludrumituiiewiuussaudymiuiinuwiau Werfunsnenssssuwd msli3aTin
YoInued deyni Wunu é?fa{]aunmma'wifszjuLmﬁuLﬁaﬂﬁgulé’ﬁiaﬁﬁumasmmamu wonani
La89yeAuATae duasunisiauinaziaSuaiiantunieinisfineinisilanasygiauay
Hemuvosuiriuios Lﬁ@lﬁwaﬂLﬁmmmmﬁﬁqasﬂJﬁ%ﬁumﬁﬁ%’imﬁ%Lﬁm A11305n 199
dnwal Yausssuvesnanenld Salszmalnefldmamnuiuseslfygrandssumadiise
dvsvesuifiuiion Wetuil 13 fuenew we. 2550
Tudfnanildnandeanivemuriiiudosfirldfuauduasesludniuyveyy
wamainiuiiugu fguswhifiestutulssnauiasyanady alignidend i Sanslu

[ a a

ANSANAUALININUIYDIRU TANSNIaSUdYIR anTluni1sa159T3e Taudues TEsnw

o

aAaa 1 ! a

wavauUaende anslunissiudinuiiaeldinegeddasy uasduivaziuaslugiuenduy
nauyunilanvazianig ansnaglignidulendrueananifunsolnuauyesnuiingeyin
lngusimandunud@nlasunisuenuds dinsfuiarmidinazaendainidennaslunis

o, vy & ] v A A Y Yyva o ad i v o v & =
gawe wazmndululdliiiviadentunduuduiulasn avsnazhignUsdulinaundunie



37

nanemaiausssy ansluiinu wanau wazndnensdananiaseunsesarlmiudives
puUszindvelnslafuanneu anslunmsldfunissensuuasduasemangminededinu
WALAL WaTNENENns MuTsnUssdLaysruUionsosiinuesruRi e ansiazlasy
AsBenedesuludnsiafuning anslunisimunsndnvainioaudnamiidenndos
ANATALASUTLANVDIAU

2.6 WUIAA wazRANMITINEITRsUNMITdIUsIUVRIUTZY 1YY

2.6.1 ANNISAINUALINAITUIAULBY (The principle of Self-Determination)
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NAuvesruNuliosdnsuidnsiliaiuisanazrluuy wisuluduselanassyuialy
a1z TIRuTaNAUTRIr Iz UesIUle wedsanusanaslmanle Wunistiuuifnses
nssuanslunaunlaudnglilaunly

anNUNIEIUUY YRS IUNAUAYUAISNITETIA taznsyiwmilosuuAULAUDY
U033 USENIMIILIADITEYTIEALLBUATDLAUIATING kagan 1A UABIUSNYINULAIYeS
NRAUABAUNEINUBHULATINITNALFTIUNAUVDIAY 1319099 ANTRAUTTU AUl
nsindule FeonavengiiateantulaminuiEnanas MNRIvRINBANUSES UTENYALS LAY

A v A a o & Y AN Y ' Aa Yo v g v Sy v Aa O a

vIBvouazgnianuluaInil Vukfan1NauazltvsnulvankUasl aLa1ueINaunaLm
WAUADUANAY USUVLNLDILI AL UBINAUALANILADIVTDANAINLINITANTID USENADS
s8R 8mRUALLAZYINY DR NALAULAUND UL DI VRIRLAL AN TUANUNTT
YAN15d15I AN NINIU LasBan1sdsaaneuntiafi(‘Aboriginal Land Rights (Northern
Territory) Act 1976 (Cth) (ALRA)," 1976)

ludrureadnsluiiunindugneuwisuy azidunisdanissiuiuvesgnenu
WTIRALALLINVBIRNLAL NTEUIUNSTNYTRINUTRUYBIvUi ULl asuaunssuanSlunAy

? The Aboriginal Land Rights (Northern Territory) Act 1976 #351AUlABDIAESIWIINNUNINTT 122 UKITTETTUYERY
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Tfuidmestaunudormuaiiiiisudaindnadidfulitusgualussssnadiata
(OHCHR, 2006) ag1ugulunsaives gne1uwvisw s Nitmiluk (Nitmiluk National Park) il
MsAUTiALYEY Katherine Gorge wazuinalagseu dguialusiuzgneuuisniléunis
1959158111955 Northern Territory Wagy13 Jawoyn AUALLTYeINTSINS SR
voTiulunsdradnsluiiau Feulvveanisiinldgnazylilu Nitmiluk (Katherine Gorge)

LY

National Park Act 1989 &enses1vUayaliatuiiiiingussasiiasunsnunasAunsesdns
99391792 Ue3 UM Y0z U udnANTwd v AL wATTuAuLAUN AT ves
20ALATEULATYIIDLUDTIUDY ) VIsdIuNzATeUATRaElINAuTULlTInRIgNY
W ABUUSENRUMENAULLTENINgNEIULKIYIF Nitmiluk (Katherine Gorge) tia5a45u
N1SUTMITIANTTUALNISAIVANENETULLLAENAUDY wasiiaIngUssasrniietas

2. Native title nssu@VEvTeanNSv0ITUNUILD

Native title Ao @nduasnalsslevivesguryunienguyanatasnalselovivas
Y19 UDIIULALYIINLTOMAUNOSL5E MAIToInULHUAURazUIUII NldAToUATEY

v SO a z-s' | A = ¥ o & At g a [
aeldnguunewazUsemdaufulnenyanawmaiidanufeitesiuiungaduneeusu
aeldngrungesanside (NTA 1ns1223) Judsiidvuaieivavsvessmezuesiuly
seamsidsdudunisiusedlnengnuieveseednsiasdn suliulioswesesansidedufe
aa = 1 3 & aAa a da o < = a

Y110 UDIIUNTOYINEYBUAUNDSLTaNY TavEuasnalsylovilunfududuresu &l
nViENeUneIsuAe Native Title Act 1993

£%
a =

Native Title Act 1993'° w3 Native Title HiAnTuann n3di Marbo vs Queensland
(NO.2) (1992) Faflunisseniulumangranediieifuansuagnausloviveswiozueiiu
vierninzdesuaunedisaiilegioundmungruneuasUssmdldafumasmani waiu
A1588U5U Native title M%@ﬂﬁuﬁméﬁmﬁul,ﬁaqé’aEJ(OHCHR, 2020a)

ﬂgwmaaﬁ’uﬁé’miﬁﬁﬂszmumsﬁﬂiauﬂquﬁm%’ums%’uﬁaq%m%Iuﬂﬁiuﬁmésuaaﬁuwa
fufloauagnsseiuandivaniidenssuansluinuluefnuazdagtuillilivemuiiuies
ﬂg‘wmUauwmmﬂaVLﬂszNmmimawLﬂmu"LmﬂUﬂﬁmisﬂuamﬂmmmﬂwmumimwﬁmm
Auituiios 1wy M3viuniies Msdsa viensldundsdnslunssudniveadinesiifuuas
maﬂiﬂmﬁﬂumu(NTA 24AA) (" Native Title Act 1993 (NTA),")

fnqusrasdvaangraneatuil Aedalifinisansuazdunsoniivesnssuans fvun
Bmsnnaduenaniifinansenuderdivesiiuifiesenaduiunisdely uagtmuauinssu
dvsunisinsemantu fuuanalnnisiansainissrdnsludevuiiudomasinlvinde
aun I INIRTIvdeUAIINgNAeITeINITNIEYinlueAnLazsEnIetIIaduduluae

Lﬁmmﬂmiﬁagmawative title FaeyelRl3lu Native Title Act 1993 (NTA) Section 3

10 Section 51 (oxvi) Y043FETTYRYRUR N ITTUIRBRAWSIRYRANN MINEAMIURALAINYNITRYA TIE Native Title
Act 1993 999z UsiIuLaryINsToIAUNDsTE lasunisasiulagndesiunaiidunan
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Marbo vs Queensland (NO.2) (1992)
20 wg¥a1AN 1982 917 Meriam, Eddie Koiki Mabo, David Passi, Sam Passi,

James Rice uag Celuia Mapo Sale Jutlassiafgniuduauduaziaiodnsnnisosainside
lumags 9749 Native titlevasmsiniziuesisdlugainaunesisa senieeawsifeiuii
T magsimusliimainmueseiuduaudionsanderfionisailusasiinfed fumaniud
Laue

lofuil 27 nuanius wa. 2529 Favhifininw Sir Harry Gibbslédsnfitlugama
Anuiseiuduaudifiosuilauazinnsanteifiasieesnisiieniesionan ginnwimagin
flFfarsanafifedining Moyninan nisfinnsanaignideussnliiie Eddie Mabo uas
AAUYDY Mer ﬁ’mﬁ‘ﬁaaqﬁuﬁmaqﬁqﬁmwmmgﬂé}’am’m%’gﬁsimgmmaa “Queensland
Coast Islands Declaratory Act 1985” §4§5aniniuduaudniustsuazuszniald
Queensland Coast Islands Declaratory Act 1985 Wengre1usziuafvasussynsuyia
Meriam 99341318 9839n1500NN 9I18ABN155: TUANETI9EMEVY12 Meriam ATlrens
1M1g Murray Souvds lunsesedaygfszyin “ansla q Avrinzdesuaunesisadeslasy
N§9NN1T3eNTRvese1uvesUlnglud wa. 2422 doussiululaglifidmauuny” Ay
ymesengumneignasludsmagauariinaulunsdiiidindulude Mabo No. 1 Hufle
maqawuimgwmaaﬂ’uﬁﬁffﬂLLE’J’&ﬁ‘UL%@%ﬁLﬂ‘%aﬁﬂiﬂw Unfa Racial Discrimination Act
1975Wdenguuneienndenuftiviadend 11987 Fadeiliuluee uaznisdadulands
viliiai Marbo vs Queensland (NO.2) sifiusiolule

SeYudl 3 fiquisu wa. 2535 finnwmagmnluinauiienudeisoniosuay
s iAuwauvemIvilily terra nullius iefinuiliiflasdudwes Weinisdadugiu
yosyglsUldlevinlsinameriam W@eansuassaiansiazdeduilenseunsos nnses 14
Usglowl uaglisuanunuasedlufuuwauuvisyinisiiesise

lu Marbo vs Queensland (NO.2)  ATININ®IBIAIAGILAUNINNANNY VUL VDS
Native titlelunguansvatoaainsids Aragewoniuauaieiiivuiuioserdeeglu
soawsdsuniunamatsfuduazdansluifuvesnunmungmineuazUszinduos
pues INIgninasesiuLnurasmuinsdlurasiionaninuiulnluuaznisBansos
mananlafigadliiuiinsimuvesesansdelugiusUsemeni

usnaINFiNative title %Lﬂuﬂdmﬁw%uasmaﬂiﬂwﬂﬁLﬁm%’aqﬁuﬁﬁuuawfwmmg
mnesaduuazssndvendvesafundatu endeanslunmadnds oy aseuases
uazndamay Iisuanuduasesiulsemanaiu fdusalunisdndulafeafuisnisd

'
Yaa

AaulITAY waziwdwuuaaay dndulaineatunsldnausasinlueuien Lagn155IusIY
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919113 YfiSuarTusmenanulsl figsng 9(OHCHR, 2020b) Fsansmaniideiduans
LuUTI Feenmanfulenaninioliynvnfldanslunssudniuasnalsylovivondives
fuslosenasuivanslunisaseunsesuarasouasesiufifionciudBuiomndaZondinansly
nsaseuRsskAiiosdifen o1afinssuiavunsnatsleviiliynuadavaiannsoog

Sufvansuasnaysglovidugluniu suluisdvslunisedondunazasreinluiui n1si

al

i3 N1997UTINEIMNT warnISDeNTNAn AT A EyaTausssy widnsluNative
titlelsil@l#ansluniseniiugduiiommn viefidendnansdliynun avslunssudniaes
Frvesmuiansdidmeiauazfungia egnsdaseneluiiuiionfesnunguuisuay
Usendiaduotnguszasdlumaiumsihundonelufuiinnauazandainisdoum
uazUndesanuiindanudfymeiausssinazdninaa wazduasosniuiiuinusss

a a =

a Vyva o a = .
wardIniyaad Faenageeeansidelasiafininuliluaf Commonwealth v Yarmirr

Commonwealth v Yarmirr

maqad’suimyj(Gleeson CJ, Gaudron, Gummow kag Hayne JJ) wu31@nsluy
nssuAnsisirlassuiwiiosanunsafmualdnigld Native Title Act 1993 (NTA) Tufiud
uanweilsfsasauaqalaenissisdvdluNative title 1o Croker Istand Tunsvidutiu fu
Ufiasteldudsanaiednsanit “ululiildvnangmneiidvesnssuansazdoguonyioils
wsrzngraneilullldueeoenuensilauasludefmuaves NTA fianslunssudnives
yuiuifostuldfunissensulasngmaneialy vieiominnssuanivessuiudiesgnss iy
Tnensliansusnnely inuhuardunsialufuununianiio” uwidfasteldudsvasy
$198vEin iHululdflaseensuanslunssuavivesdvesnssuas wihansivaiuazer
aeldngrunesgninssemaindeanslunmsiiulaefuians ansassazlunnfuely
neia wardnsvedneluayginviinisuseus audrulngdndulaindnslunssudnilunis
s fugBuarhisenadosivansau q Aldsuniseensuiiegluituiiuenyisildneianie
981984 nnunganIaUssng andarsisuglunisiiuSeuaznisussas wardnisening
Uszinalunisiduidelasiuiiutioinuien fafulaiivamaanizdnilunative titleld
granaitufiansafmusldlussssna wafinusnde magedudusdaduesaudin
Tvglumasgurananafuguuuy Fslumanduiuldduduidnduvesgininulumaiguna
nans wadildde iudefudeldudvesd§rsansluFesdnslunssudnivesNative titleus
WeadlAgasUIdasd@niaiunsaussginguszasdlalaenisunly Native Title Act 1993

Y 9
A a

(NTA Wiy nandfedvsvessunuiledldlalidnslunmseniiuddunmun avslunssudns
YoV mslakavunzia dasengluiunisenfoamungrunsuazU sl
AsAuTeIngUsasdlun1siaun1eiu vsengluiiud anUaiwazaidnd nisileuvuuas
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Untesanuiiniauddgyaianusssuasdniyau uasduasesnudiuinussnay
Inyeyau(High court of Austratia, 2002)

uananiilu Native Title Act 1993 Ssszyliansuddifonssuaniiiuiios(Native
title) lunnslisunssaemuieuludmiumanssyivesiuaiissiu vieviliavsiudies
fugasunnsadly Bnde

sndiuliieeansdelimudfyuivuiudodulssmmduognan fnslians
war¥usesdnsluiiiuhiuuasiiogordounvuiiuidesiilinseunsesdaiugniuiu lid1ay
umsusenaldnsesaygfanslunfurewniozusiiusazvrnnistosmaunesisa nie
nsUsznAld Native Title Act 1993 fidedunissusesanssing q veswuiuiioaialy
poansidy ferdunsiamnluiFosweinsianswdns uaznsduasesdnsang 4 Tuananiu

¢ Y ° = a doa a Y] X oA S a =
lqul‘lE}El ﬂ']q@JNUﬂQIUﬂqiﬂqiﬂsﬂwsLUQuwmqﬂu‘mE]qaqﬁﬁlsﬁa\‘isljuwuuiaﬂﬂﬂLﬂﬂiu@@ﬁLmiLaﬁl

3.1.2 d15150u5gNaUTuE (Republic of the Philippines)
ans1snssgilavuddulssmensiegluniviededszneulumeinzidniniziionsng
= Y =& A &« = v i ] a
7 dAUVAINMAENTIRUSTTNTivUIuEesUTEI 14 89 17 a1uau gy 110 nGuvR
Wug (UNDP, 2010) Insyuiuiieduaisisusgilavudazendeegluuiinusieguessene
o & ] & oA ‘:4' o P - S . = &
aell nguvuNuiissionfeluianiuinianeuwmilevesnizgeeunse Cordillera Faluin
= U aa A cay 1A ) a i i A A A o | v
Wedluansisassiavludnliiinieendnaiaiionia Igorot, Nnguvuiuesia1duagnidld
Y9Nzl NUNTeNd1 Lumad, nguguiiulieinguidn 9 endeeguuiniz Mindoro
138031 Mangyan uandndfadinquuuiudiengudn q fnszdanszaiglumginiz Luzon
wazVisayas Basauludangudnardniuassiusindnivatengulugiaddsundas (WIGIA,
2020)
guyuiuiiesiiluidnveseiuneaiudeltugiuanuduiusnvaieadon n1s

P

[ 1

w91y waznnsldansuazanseyniuiiierdesfuninenssintunigluerawnnia
neanuazTausssuidvualidedaioniuaniauseimdiiesiu aundnvesyuyuaglsl
Smhefimliiuyaeaneuendeaneiayanailiannsasadnsmaduandnluguvusiiy
nsudeaneniemaudsnu Tunsdrdeiifudiunansiiingusrasdiiiontstiunineinsi
viaunaufvandnluguruiionaunieliifu Seavslufiaulunisluguyuiodtuain
mneuAnlunsgualazguanuiuvdwhendngunslitasmsuiuuy Anuduvesyana
usniiinseunses Ingssuumslififuuasnguszneuuaz aszynfuAse UAGNANENTTLST
p1fnduiomnfiAntulugurudsuiemumainnansvesnmslifiutuuuifuuasuuy
Tyl Fovneauiguuuuaninvssmdvosnnuidudwesanmatulumunguruiudios
wazdTmunislumuiifuwazinensuseam (Mckay & Smith, 2015)
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lunquaniuioweanssusgiauTudasiuuifnvasssuunsndauegansussnmi
wiulddnau Ao ssuunsnddudiunans uasssuuninddudiuyana (Prill Brett, 2003)
1. syuunindaudunans Ae aundnynauluguvudnslunisinfsselevivesnaulueian
ATy NSndauguuuuildnazvimihndueietiernulasndenussugiauazdeny
nindaulaldusan winduAugyuvursongunaanldnuvseifmeynaa

n) n3nddudiunany wu dnsnisldunanunasinlidndn wiun 61573 vedesdnd

a [ 'S 1 b4 d’lj a a al 1 U 6 1 A %
nanA g nUnlwasidamds wazdnslunisandnivivsedulameaniglusinunved
A adaee I Y = A < a 1 1Y

yuyuansndnasesllalunisididananiluvesauBnyuvuisazau lnglifesweaygyin
Alveganlailyanngnaglisuniseniumnlilasumnudugeuainyusy

) NSWGAUVR MY AL A NeIMVBIUTINY TR nafiduauLsnUSUU IR
dgaswansadaldnudnsnislinauvemyans \Wudvesswdulenguiduideansy
Taeyly
2. sTUUnIngauduyana Ae TAUTTNsawmuaInsUiuunlidneady wndn, Negendy

o & = Yo = Y} '

, @107, NS suiluveslalanyaradaaglasunisdunealaemlulaenisudeany
finazegnrglaussnysy uazlasunisinnislagaseuniivesydunen n1sviensedvuig
Wunisdnaulavesdvesnau

a a r-:qu A = <X a a aa (% d’lj A
NN Yoegui Ui os@esinlufs@nslunauiazninensvesruiuiody

[

anssauSTNavludtulingineegaesssanraneugynlndnissuseswnyunudiaslaun

<9

535350 YYRNIA1515uSFHAUTUA(The Constitution of the Republic of the Philippines

YRR

1987) wazThe Indigenous Peoples Rights Act of 1997 (IPRA) 438 Republic Act No. 8371

[

&
Al
1. $3595UYYUNIA1515UgHAUTUE (The Constitution of the Republic of the
Philippines 1987)
SyoTINynesEsssTIAUTudlanseeusuitauvaInvatena s TIu Lag
Avualisguausy AuATesLardLaTuANSvNrLInusTSuNWaaneldnsoUveInIY
1d [ 211 = ! < 1Y = 1 & P aa A s
Juwenainuagnisimuiveswi ! fdiednduniseensunisiegvesyuiuilodluidulud
Tfimsgeusunisiiegurisdnsvesyunuiiies wenanilusgsssuyndaivuaddnslunig
AVUALINTILIALLE (Self-Determination) Wueie NsasiaununaAsaInulaslulwm Muslim
Mindanao wag Cordilleras lngimualy n1sasrawsunasaane@uly Muslim Mindanao
way Cordilleras Usenauaiudanin Llee mAula wagiiunniegieansudsduusannig

UseThrmaniuasnusssusiuiy wazenzsiasegnatasdinulaseasauasanyuzdus 7

! The Constitution of the Republic of the Philippines 1987, ARTICLE II, SECTION 22
“The State recognizes and promotes the rights of indigenous cultural communities within the framework of

national unity and development.”
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Aeatoq n1glunsausgsssuyyazasUlnevosuIinasnIUY TUA N RYIAULAUYDY
a1513043gWaUYud ("The Constitution of the Republic of the Philippines 1987, Article
X, Section 15," 1987) Tm81%3361‘141%51%13??’1%@LLaﬂ"'ﬂULﬁ'mﬁ’Umeﬂﬂmammaq
Welviinisdafuldnguuislnegata ("The Constitution of the Republic of the
Philippines 1987, Article X, Section 16,") Tudewessnaniiiuaramusuinouroun
flailgrmunlilusgsssuygydviefingmnetmualiumanunasesmmedlinniduvesizuna
WA9YR ("The Constitution of the Republic of the Philippines 1987, Article X, Section
17, uaglsganmunsevlngiusznauszossuyad suiniasivnunAsesnmulome
mwmiwmﬁaLLasmsﬁdauﬁamammzmmmsﬁﬂ?ﬂwﬁsﬁugﬁmﬂ%wﬁzﬂauﬁaar{{mu?}a
UsgﬁmﬁuﬁLwiaﬁy’ammw8%@@1@’1’%’Uﬂ15Laua%amﬂmmamuwmamﬂa'au Fanszsrv iR

UsznausgsssuyyIzfesimualaseasieiugiuvesizuiadmiugiininuseneunieriieg

[
aa v v ]

Uimsuazieandfvydavavisaesdruazludiidndifeonuaziduiunuvesamhenisidies

o

[ 1% [

Wiz wUalRUTENaUSEETINYGY eResdnlvllansiiimuniliundiunaniungminediuynna

> <3 YR

v
Y U Y S

ATeUATILAENINdAuNaannfeiuunUyaAvessgssruygduazngraneseaulssma T

T o

[ %

N15a31999UNATRIAULEIAEINAaL B lAS UB LI R NLELIT19UIN VD IAL WU ULAIYDINURY

q
Beondslulszruanisenseslii lnefidouluinamsdmin dos wagiuiimagieansi
asnzuuudsdumaiidlunisasusssaiginduhduiissnuegluaunasesmues ('The
Constitution of the Republic of the Philippines 1987, Article X, Section 18,") Fuduns
wansliifiuinanssussiauudnouiiazlinuduasosuagiasndnseing 4 fausssu
yuussamdenussmdeng 4 vossuiuidies unissenfunisieguossuiiuiiodly
415153 gAaUTLE wazduniseeusuanuainalenyIinuguaznisiiouazainy
VaINVANENEIAY

2. The Indigenous Peoples Rights Act of 1997 (IPRA) %38 Republic Act No.
8371

avsluiiiuuasninensvessuiuiiedluassasgiauluddulitunsdunseslng
The Indigenous Peoples Rights Act of 1997 (IPRA) #38 Republic Act No. 8371 Faudu
nuanefiliauduasesuardnaiudnivesuriaussauiuiomdovuiiuios Suses

An3v0eruNuiledun1sIANITAULAUUTINY TYVDININLYT TIAULAUUTINYTHUDIYY

(%
& =)

NulesaglasuniseusurtunsesvdyaAandvunuiios (IPRA) laglususesresdnslu
AULAUUTINYTY (CADTs) oanlbitfiasusesdnslunisaseunsosazanuudvesedrady

N1INTVRIYU YU T UTTTUN UL D/ BUN WD AN TR AULAUNTODIUNYAUTTNY TYUDIYY

v A

Wum@ﬂﬁ]’m%i%uLLﬁS@ﬁU"IEJl’ﬁUﬂ{]%@ﬂEJU 11450mwwmaaimaﬂauwmwawiiwuw

IS <~

(CALTs) Susesdnduasguouinusssuiudovasuiudowniofuuauussmysvedindu
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o

a3 (NCIP, 2022) Tnelunguansaduilldlfanumneveswuiiudedufidududdaug
foussloviniodieanslilu chapter Il (section 22) ¥ 31 quaufmusssuiiuiios/yy
fudloa0CCs/IPs) v nauauniedsauitdudodentudsszyimuionisdmumeuas
mssrammualaefdudunserduegdugumuiidniduesudeidosluomniidveuiun
warrmunTeuIR TRt ULAETiag nelinsEvAvE A ludmesiusadisTusin gn
gnnsee ATaUATRILAElTINIYAAINETY wisdumnusniunanwvuUsTILHenUsEInl
nardnuazmeimusssuilansudy 9 viegaiinsdefunissnsunanisiles dnuuas
fuusssuvesnisarenandeumauiililssuiuidos uazfausssy naneifuusy TRmansd
uansensmiaUTudding wweuiassaiudewdevuiudonssuieuiideiniu
yuufeniasnmsiuidemevemanainndsesnsiiodeglulssmaluiiaiaves
mMsfdnrsenisatenanien violuraanaivesnissnsvesmauiuas Jamsssuilildu
fuflomdenisdadouiunvessgiagiiuiifnsdnwdinuvesnuesuisdiunierinun

1%

antumaassgiaTausssuarnsiles usorandniuanfueuiafuvessuiudiomier
flonassdugrulvaiuenfuueuusimysvresuiudios”

The Indigenous Peoples Rights Act of 1997 (IPRA) %38 Republic Act No. 8371
Junguunefiazioufisanuianiivesigsssuyguesasisasgiautud esanidy
nuaefiAnannismsmsgniindeinisunilosazduasesanivessuiiudesiivygalily
%’gﬁiimyzyLLazs‘]’qﬁawﬁﬁ’ami%’mmLLaz?iaLa‘%mam%ﬂgﬂwmﬁuammu’MUﬁﬁuﬁuLﬁm/suu
fudlosmuiissylilunseuresdgsssuyy lnefisgeswouuuazduaiudniveyumy
fwusssuiudes/suiiuiios neldnseuresnnuaiinfnaznisiamuivesyid eORET DR
Untlosdndvesmuruinussaiudioyiudes lusnununriofuwautesussnyuvessy
ﬁmﬁauﬁaﬂsxﬁummLﬁuag'ﬁﬁmaLﬂi@gﬁﬂé’ﬂﬂm,l,aﬁ@uuﬁﬁm wazavAasuaNTuNISUIAY

Tinguuiea3auszindnmivauanslunsnddunieanuduiuslunisiiansainnudu

12 Republic Act No. 8371 (The Indigenous Peoples Rights Act of 1997), chapter I, section3 (h)

“Indigenous Cultural Communities/Indigenous Peoples — refer to a group of people or homogenous societies
identified by self-ascription and ascription by others, who have continuously lived as organized community on
communally bounded and defined territory, and who have, under claims of ownership since time immemorial,
occupied, possessed and utilized such territories, sharing common bonds of language, customs, traditions and
other distinctive cultural traits, or who have, through resistance to political, social and cultural inroads of
colonization, non-indigenous religions and cultures, became historically differentiated from the majority of
Filipinos. ICCs/IPs shall likewise include peoples who are regarded as indigenous on account of their descent from
the populations which inhabited the country, at the time of conquest or colonization, or at the time of inroads of
non-indigenous religions and cultures, or the establishment of present state boundaries, who retain some or all of
their own social, economic, cultural and political institutions, but who may have been displaced from their

traditional domains or who may have resettled outside their ancestral domains”
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BRepublic Act No. 8371 (The Indigenous Peoples Rights Act of 1997), chapter VIII, section 59

“Certification Precondition. — All departments and other governmental agencies shall henceforth be strictly
enjoined from issuing, renewing, or granting any concession, license or lease, or entering into any production-
sharing agreement, without prior certification from the NCIP that the area affected does not overlap with any
ancestral domain. Such certification shall only be issued after a field-based investigation is conducted by the
Ancestral Domains Office of the area concerned: Provided, That no certification shall be issued by the NCIP
without the free and prior informed and written consent of ICCs/IPs concerned: Provided, further, That no
department, government agency or government-owned or -controlled corporation may issue new concession,
license, lease, or production sharing agreement while there is a pending application for a CADT: Provided, finally
That the ICCs/IPs shall have the right to stop or suspend, in accordance with this Act, any project that has not

satisfied the requirement of this consultation process.”
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1. CASE OF AWAS TINGNI v. NICARAGUA
Tuda.e. 1995 guyuiiudos AWAS TINGNI sutduguruiuioswenguyifinug Mayanga

%39 Sumo Ataglulseinaiinig i Insmsaindiulrglunisinisinens adnd nsen
Uan Mhurzgnaseunsesagldlnefilidlaslaidudvemtuduseyana ninensuwasinu
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YORDAUENTTNIEN13(Inter-American Commission on Human Rights - IACHR)WN® LFLLEST
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wardllrduumuluaiimusuduiuweudafuvesuruiiudios AWAS TINGNT wiu3dv
SOLCARSA Taglilf3uanuBusenainyuyusennlull A 1998 Augnssundns ldudles
Jziln1sMIdemadniuyweyueiusni (The Inter-American Court on Human Rights -
IACtHR) Fesiounluda.a. 2001 malddnduinfginisdlddnisasidinuing 251 usis
audI93iudniiednsuywev (America Convention on Human Rights) laifinasld
1nsImsnengusneaslulsamalunsaiinalnfifiussansamuazegafioameunysey
diensuseunarfusesdvslunindauvesusuiiudios AWAS TINGNI uazn1soua ety
nssuAns iervuaunuaulufifuvosuguiudios AWAS TINGNI n1uiamussss 2130
Useindluazdu 1 vemury woedldlinmadoiedeyueu Snvisldfimsandaumng 21'° 55
LilinsAuasesdnslunsndduvesandnlugusunielinseunsndduvesdrunanssiuiu
msnsgildfvunaauvesymlitafienawniisdalunnagdmansvilifnaaiu

Liffunawazlivdusuunninddudiunarsvosguou malddaauinliiinaudemenluidu

1% Article 25. Right to Judicial Protection

1. Everyone has the right to simple and prompt recourse, or any other effective recourse, to a competent court
or tribunal for protection against acts that violate his fundamental rights recognized by the constitution or laws
of the state concerned or by this Convention, even though such violation may have been committed by

persons acting in the course of their official duties.
2. The States Parties undertake:

a. to ensure that any person claiming such remedy shall have his rights determined by the competent authority

provided for by the legal system of the state;

b. to develop the possibilities of judicial remedy; and

c. to ensure that the competent authorities shall enforce such remedies when granted

15 Article 21. Right to Property

1. Everyone has the right to the use and enjoyment of his property. The law may subordinate such use and

enjoyment to the interest of society.

2. No one shall be deprived of his property except upon payment of just compensation, for reasons of public

utility or social interest, and in the cases and according to the forms established by law.

3. Usury and any other form of exploitation of man by man shall be prohibited by law.
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ARSI 63 (1)

2. CASE OF YAKYE AXA INDIGENOUS COMMUNITY V. PARAGUAY

YU IYakye Axa Wuguruiuilosildeduegluuisnts $3aTinfediufuuny
Fadufiouends vidssinlaensandnd vinunsnssy mesgurathsnieldvihnslaue
fendugrusuduiuusudafuresussnygumnddugulninulasnisremaisuna u
dosnituiiimasguiatsntelddaliungueuiuioniuanmiiadeuunninsinfiuuny
Fadudusgnannlivmnzuinadisdinmuiddaduld quausiosegesnsanesinuiuudy
Pnewskazidmaliaudniiutisuardumedusiuiuinn andnlugueuiiadula
ongweananiuiiiniamslddalilflunsulusiuudafnvosmuruiiudos uinianis
ndufinfu e ldeygalisusundudiluluiufisuduiuwnudaiuvesyusuiiuiios
dadlulaildmegumuiiudesddldfsnmnegisuauuassuzdieginfuuuauduiuros
wanun uianinasBuegvasguuiiuidios Yakye Axa fosnunduauariie eassini
Tne lidannsamzdgnudodiosdndld liaunsadlufuiiuvednuilufiduld aundnly
yuurIAeWIkaz iadyaunmuargueundieiia uthouwasdume Snvnisiidos
o1feginsauudedisunvugdsiusmeanuiuilitenudedioziingtiveg vy
fudtosdiauduiusiuduuiu Fn8n ynWufuAuwaudafufinanisidess nsuen
mnuduiuddsnaneenanfuiliifAnmnudssdensivrgaidoneiuduas Tausssy
fonauflalald Feld¥esvarenmynssunisansuyverusenineeluini(inter-American
Commission on Human Rights - IACHR) Wagsneunauisnsiiuinnieliimsnansvessy
fluiiayakye AadaldButiesursinTeremainduywevusiuini(The Inter-American
Court on Human Rights - IACtHR) Firadnduitursinivagilinuingi 417 uniaeudyen

16 Article 63

1. If the Court finds that there has been a violation of a right or freedom protected by this Convention, the
Court shall rule that the injured party be ensured the enjoyment of his right or freedom that was violated. It
shall also rule, if appropriate, that the consequences of the measure or situation that constituted the breach of

such right or freedom be remedied and that fair compensation be paid to the injured party.

2. In cases of extreme gravity and urgency, and when necessary to avoid irreparable damage to persons, the
Court shall adopt such provisional measures as it deems pertinent in matters it has under consideration. With

respect to a case not yet submitted to the Court, it may act at the request of the Commission.

17 Article 4. Right to Life

1. Every person has the right to have his life respected. This right shall be protected by law and, in general,

from the moment of conception. No one shall be arbitrarily deprived of his life.
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2. In countries that have not abolished the death penalty, it may be imposed only for the most serious crimes
and pursuant to a final judgment rendered by a competent court and in accordance with a law establishing
such punishment, enacted prior to the commission of the crime. The application of such punishment shall not

be extended to crimes to which it does not presently apply.
3. The death penalty shall not be reestablished in states that have abolished it.
4. In no case shall capital punishment be inflicted for political offenses or related common crimes.

5. Capital punishment shall not be imposed upon persons who, at the time the crime was committed, were

under 18 years of age or over 70 years of age; nor shall it be applied to pregnant women.

6. Every person condemned to death shall have the right to apply for amnesty, pardon, or commutation of
sentence, which may be granted in all cases. Capital punishment shall not be imposed while such a petition is

pending decision by the competent authority.

18 Article 8. Right to a Fair Trial

1. Every person has the right to a hearing, with due guarantees and within a reasonable time, by a competent,
independent, and impartial tribunal, previously established by law, in the substantiation of any accusation of a
criminal nature made against him or for the determination of his rights and obligations of a civil, labor, fiscal, or

any other nature.

2. Every person accused of a criminal offense has the right to be presumed innocent so long as his guilt has not
been proven according to law. During the proceedings, every person is entitled, with full equality, to the
following minimum guarantees:

a. the right of the accused to be assisted without charge by a translator or

interpreter, if he does not understand or does not speak the language of the

tribunal or court;
b. prior notification in detail to the accused of the charges against him;
c. adequate time and means for the preparation of his defense;

d. the right of the accused to defend himself personally or to be assisted by legal
counsel of his own choosing, and to communicate freely and privately with his

counsel;

e. the inalienable right to be assisted by counsel provided by the state, paid or not
as the domestic law provides, if the accused does not defend himself personally

or engage his own counsel within the time period established by law;

f. the right of the defense to examine witnesses present in the court and to obtain
the appearance, as witnesses, of experts or other persons who may throw light on
the facts;

g. the right not to be compelled to be a witness against himself or to plead guilty;

and

h. the right to appeal the judgment to a higher court.
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3. Comunidad Yanomami. Caso no. 7615
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4. case of Saramaka peoples v. Suriname

3. A confession of guilt by the accused shall be valid only if it is made without coercion of any kind.

4. An accused person acquitted by a nonappealable judgment shall not be subjected to a new trial for the

same cause.

5. Criminal proceedings shall be public, except insofar as may be necessary to protect the interests of justice.
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